
STATE 0F NEI,TI YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Schwalb  CoaI  &  Oi l  Co.  ,  Inc .

for Redeterminat. ion of a Def ic iency or a Revision

of a DeterminaLion or a Refund of

Sal-es & Use Tax

AFFIDAVIT OF MAITING

under  Ar t i c le  28  & 29  o f

fo r  the  Per iod  8 /7 /65  -

the Tax Law

B / 3 1 1 6 7 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

2nd day of January, 1980, he served the within not, ice of Determinat ion by mai l

upon Schwalb  Coa l  &  0 i1  Co. ,  fnc . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by

enclosing a true copy Lhereof in a securely sealed postpaid wrapper addressed as

f o l l o w s :

S c h w a l b  C o a l  &  O i 1  C o . ,  I n c .
92 Port land Ave.
Rochester,  NY 14605

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said vJrapper

pet i t ioner .

Sworn to before me this

2nd day of January, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

the Petit.ion

I n c .

AI'}'IDAVIT OT UAIIING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iod  8 /7 /65  -  8 /3 t /67 .

State of New York

CounLy of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

2n'd d'ay of January, 1980, he served the within notice of Determination by mail

upon James M. Iannuzo the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. James M. Iannuzo
Di Gaetano, Dorsey & fannuzo
154 Fitzhugh St.
Rochester, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That.  deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

2nd day of January, 1980.

In the Matter

Schwalb CoaI & 0i1

o f

o f

Co



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 2, 1980

Schwalb  Coa l  &  0 i1  Co. ,  Inc .
92 Portland Ave.
Rochester,  NY 14605

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leve1.
Pursuant to sect ion(s) f fgg & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commissi.on can only be instituted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision rnav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Afbany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATB TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
James M. Iannuzo
Di Gaetano, Dorsey & Iannuzo
154 Fitzhugh St.
Rochester,  NY
Taxing Bureaut s Representat ive



SIrATE OF NEW YORK

STATE TAX CCIE4ISSICNI

In the Irhtter of the Application

of

SGI!'ALB COAL & OIL COr4PAt{y, INC.
(Rrrchaser)

for Rewision of a Determination or for
Refi:nd of Sa1es and Use Ta<es r:nder
Arb.i-cles 28 and 29 of tlre Ta>< Law for
tlre period August 1, 1965 ttrrou$r
Augrr-tst 3I, L967.

DHTERMINHTTC$I

Applicant, Schwalb Coal & Oi1 Conparry, Inc., 92 Portland Avern:e, Rochester,

New York 14505, filed an application for revision of a determinabion or for

refi:nd of sales and use ta:<es rmder Artlcles 28 and 29 of tlre Tax l-aw for ttre

period August I, 1965 through Augrust 31, L967 (File No. 01932).

A forrnal hearing was held before L. Robert Leisner, Hearing Officer, at

the offices of the State Ta< Cormission, 115 Main Street, East Roctrester, Nelv

York, on Novenber 9, L97l and was continued Novenber J-J-, L97I. applicant apgearea

by DiC'aetano, Dorsey & Iannuzo (Jalres M. Ialnuzo, Esg., of cormsel) . Ttre Sales

Tar Bureau atrpeared by Saul Hreckelinan, Esq. (Alexander !{eiss, Esq., of or:nsel) .

ISSIJES

I. lthetter tlre transaction en@red irrto by applicant for ttre purchase of

business assets frcnr Boyce & Allan HeaLing Sa1es, Inc. constituted a "bu1k

salett.

II. Wrettrer ttre Sa1es Ta< Bureau tJnely issued the Notice of Determination

and Dernand for Palznent of Sales and Use Tues Dr.:e against applicant.

FINDINGS OF FACT

1. Applicant, Schwalb Coal & Oil Ccnpany, Inc., entered jnto a contractr:al

agreelTent witlt Boyce & Allan Heating Sales, Inc. August L6, L967. Applicant

agreed to purctrase and Boyoe & Allan lleating Sales, Inc. agreed to sell tlre



-2-

follcn'dng assets of its petroler.rn business:

a) A custcner account list
b) TVo fu1ly equipped tnrcks
c) trre 2,500 ga11on tarik and neter
d) One Iockheed }bter
e) Office eqLlifnent

2. Applicant placed the sr.un of $711000.00 in escrchl for Boyce e Allan

Il,eating Sales, Inc. AugusE 22t L967. Applicant released these fi:nds in partial

fulfillnent of its contractual obligation August 25, 1967. The balance cnied on

ttte crcntract ($121375.00) was pa.id June 25, L968.

3. Applicarrt sent a Notification of Sale, Transfer, or Assignnent in Brrlk

by registered rnai-l to the Sales Tar< Bureau of the Departnent of Taxation and

Finance. Ttre noUification, received Augrust 29, 1967, Iisted Septenlcer L, L967

as tLrc scheduled date of sale.

4. A Judgenent was docJceted ltlay 6, f969 in the Monroe CorrrQr Clerk's

office aga-inst Boyce a Allan lleating Sales, fnc. for sales and u.se ta:<es dr:e.

the anpunt of such wa:rant so docJceted becare a lien on tlre title to, and

interest in ttre real and personal properqr of Boyce a Allan Heating Sales, Inc.

5. On Novenber 13, L969, ttre Sales Tax Bureau issued a Notice of Determination

and Derand for Palznent of Sales and Use Ta<es Due against atrplicant stating:

"In ac@rdance wittr ttre provisions of section 1141(c) of ttre Tar
Law, the folloring anpr:nts are determined to be drre:

PERTOD ENDED TA)( DUE PEMLTY & ]}TIEREST TUIAL

8 /3L /65  $204 .L7  $  AO.6S  $  284 .82
LI/3A/65 43.77 16.63 60.40
2/28/66 5 ,907 .72 3 ,0L2.92 8,920 .64
5/3V66 3,4I I .54 L,637.54 5,049.08
8/3L/66 348.1s L56.67 s04.82
LL/30/66 2,233.4L 938.03 3,I7t.44
2/28/67 6,089.07 2,374.74 8,463.81
5/3I /67 3,860.45 1,389.76 5,250.2L
8/3I/67 557.20 183.88 74I.08

TCIAL TAX, PED{ALTr A}iD INIEREST DtlE: $32,446.30"

fhe ta< dr:e on tfie notice had been deterrnined due by ttre Sales Ta< Bureau

fron a fierd audit of ttre boolcs and reoords of Boye a Allan lleating sales'

fnc.
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6. Applicant relied on ttre advice of counsel and at all tines acted in

good faith.

@DICLUSICD{S OF IAV{

A. That the criteria of vltrether a transaction is a "bulk sale" sr,rbject to

the provisions of section 1I41(c) are ttrat ttrere be a sale, transfer or assigfirent

in bulk of arry part or ttre wlrole of oners busjness assets kryr a person required

to rcllect ttte tax and ttlat such transaction be ottrer than irr tlre ordinarlz

course of br:siness.

B. fhat the transaction whereby applicarrt, Sctrr^/a1b CoaI & Oil Ccrpany,

Inc., prrrchased bu.slness assets frcm Boyce & Allan Heating Sales, Inc. is a

"bulk sa1e" wittrin tkre neaning and intent of section 1141(c) of tlre Tax Laur.

C. Ttrat section 1141(c), as anended by Grapter 998 of ttre Lavrs of 1969

(effective May 26, L969 and retrpactive to Augrrst 1, 1965) , gives ttre State Ta<

Ccrwnission 180 days from receipt of a notice of sale, transfer or assigrurerrt in

bulk in whidr to senze notice uSnn ttre purchaser of the ta><es clairred to be due

frcrn tte selIer. For pending matters, the 180 days does not ccnnence until 90

days after the effective date of tlre anen&nent.

D. That the Notice of Determination and Dennnd for Paynent of Sales and

Use Ta:<es Due issued against applicant, Scfr\Aralb CoaI e Oil Ccnpanlz, Inc., under

tte date Novenber 13, 1969 was tirrely issr.rcd by ttre Sales Tar Bureau.

E. Ihat the penaltles and interest in e>(cess of tlre mixjmnn statutoqf

rate are cancelled.
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F. Tkrat ttre application of Schwalb CoaI & Oil Ccnpanl', Inc. is granted to

the extent indicated in C.onclusion "E'. The Alrdit Division is hereby directed

to npdify ttre Notice of Determination and Dqnand for Palnent of Sales and Use

Ta:<es Due issued Novenber 13, 1969. D<oept as so granted, ttre application is

i:r a1I ot}er respects denied.

DAID: Albany, New York

JAN 2 te80
TAX C€MMISSICD{

COD4MISSICD{ER

/7/tlo


